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Overview
In order to avoid excessive entanglement with religion, church retirement plans were exempted from
the Employee Retirement Income Security Act of 1974 (ERISA). While this means that church plans
are not required to follow the federal ERISA fiduciary guidelines, it does not mean they are completely exempt from fiduciary duties and obligations, as state requirements still apply.
The following paper outlines the fiduciary responsibilities, duties and best practices for church plans
in order to assist churches and other faith-based organizations that are either considering or are currently utilizing a church plan to better understand their status. This review of the law provides insight
for church plan employers that wish to align their retirement benefits with their values and mission.

What is a church
plan?

A church plan is a plan established and maintained by a church or a convention or
an association of churches for employees working for or deemed to work for the
church. Churches and religiously affiliated employers, such as hospitals, universities
or schools, may use church plans to provide retirement benefits for their employees.

Who are church plan
fiduciaries?

Plan fiduciaries are typically those individuals and entities who have any discretionary control regarding the management of a plan or its assets. However, in light of
recent litigation, many church plan sponsors and officials have begun to question
their duties as a fiduciary.

What are the duties
of church plan
fiduciaries?

A fiduciary’s obligations under state law with respect to plan investments are
the duties of:
Loyalty – To act in the best interest of plan participants and beneficiaries.
Prudence – To offer a range of investment options to plan participants 		
that meet their investment objectives, needs and preferences.
To follow plan documents – To abide by the terms of the plan documents.

What are key best
practices of church
plans?

In order to act as an effective fiduciary, one should:
Confirm your plan’s status as a church plan and consider having it maintained by a principal purpose organization.
Document any faith-based requirements for investments in your plan and
understand your First Amendment rights.
Establish, document and follow procedures regarding investments, including regularly reviewing the menu of available funds and their fees.
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Introduction
A person charged with a fiduciary duty is obligated to act on behalf of someone else without seeking any personal
benefit. Fiduciary obligations are prominent features of many financial services relationships, including that between
an employer and employees covered under a retirement plan sponsored by the employer. ERISA codifies these duties
for plan sponsors and the organizations and individuals responsible for the administration of ERISA-covered plans.
But when Congress passed ERISA in 1974, it exempted church plans in order to avoid excessive government entanglement with religion.1 This means that plan sponsors offering
employee retirement church plans are not subject to ERISA’s fiduciary requirements, but
may be subject to the fiduciary requirements under applicable state law.

Religious employers, in pursuing their mission and ministries, generally operate according to values dictated by and
consistent with their religious convictions. This often means that these employers view providing employee benefit
programs, including retirement benefit programs, as an extension of their faith-based traditions. Consistent with
both federal and state employment law, many religious employers use faith-based principles when recruiting, hiring
and developing employees — as well as when offering employee benefits.
The purpose of this paper is to examine the legal protections available to religious employers that sponsor and
operate retirement plans consistent with faith-based principles. Since most modern retirement plans generally are
defined contribution plans, this paper will summarize the duties of church plan sponsors offering retirement benefits
under a defined contribution plan as well as examine the legal protections available to religious employers administering retirement plans consistent with a plan sponsor’s religious convictions.

What is a church plan?
ERISA and the Internal Revenue Code (Code) both define a church plan as a plan established and maintained by a
church or a convention or an association of churches for employees working for or deemed to work for the church.
A church plan also includes a plan “maintained by an organization, whether a civil law corporation or otherwise, the
principal purpose or function of which is the administration or funding of a plan or program for the provision of retirement benefits or welfare benefits, or both, for the employees of a church or a convention or association of churches,
if such organization is controlled by or associated with a church or a convention or association of churches.” 2
Churches and religiously affiliated employers may use church plans to provide retirement
benefits for their employees. Additionally, religiously affiliated employers such as hospitals, universities or schools that are not churches3 themselves but want to qualify their
retirement plans as church plans typically do so by having their plans administered by an
organization whose principal purpose is the administration of one or more church plans.

Often the principal purpose organization is an internal committee established for that specific purpose. The IRS has
issued hundreds of private letter rulings confirming that plans administered by such committees are church plans.4
Several courts have agreed.5
In some cases, the principal purpose organization is a denominational benefit board established by a church. Such a
board is uniquely situated to be a principal purpose organization, as it is typically controlled by the church, with the
church having the right to appoint and remove the members of the board’s governing body. Also, the board clearly
shares common religious bonds and convictions with the church.
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Who are church plan fiduciaries?
Ordinarily, plan fiduciaries are those individuals and entities who have any discretionary control
regarding the management of a plan or its assets.

It would typically include the trustee of any trust funding a plan, as well as any individual (including a member of a committee) responsible for selecting investment alternatives under a plan. It would also include the sponsor of the plan and its
board of directors or trustees to the extent that they are responsible for appointing, monitoring and removing any trustee
or individual responsible for plan investments.
In the last few years, after the wave of litigation by plan participants against for-profit corporations, a number of lawsuits
were brought against large tax-exempt organizations, alleging that the persons responsible for the organizations’ retirement plans violated their fiduciary obligations. Those cases were all brought under ERISA except for cases brought against
Portico Benefit Services, an affiliate of the Evangelical Lutheran Church in America (ELCA). The claims asserted against
Portico were brought under state law and involved plans that covered ELCA ministers and employees of ELCA organizations. (The ELCA cases are discussed below.)

The potential litigation risk arising from offering employee retirement plans in the current
litigation environment has understandably confused church plan sponsors and led them
to question the extent of their fiduciary duties under such plans.

What are the duties of church plan fiduciaries?
The obligations of fiduciaries of non-ERISA church plans are found under state law, namely under the common law of
trusts as well as statutory laws, particularly the Uniform Prudent Investor Act (UPIA), which has been adopted with some
variations in 44 states, the District of Columbia and the U.S. Virgin Islands.6
Based on the UPIA and the common law of trusts, as reflected in the Restatement (Third) of
Trusts, a fiduciary’s obligations under state law are generally the duty of loyalty, the duty of
prudence and the duty to follow plan documents.7

Each duty is examined below, and the obligations under ERISA plans will be contrasted with those under state law for
non-ERISA plans.

Duty of Loyalty
ERISA Plans

Non-ERISA Plans

“A fiduciary shall discharge his duties with respect to a
plan solely in the interest of the participants and beneficiaries and —

“A trustee shall invest and manage the trust assets
solely in the interest of the beneficiaries.”

(A) for the exclusive purpose of:

UPIA § 5

(i) providing benefits to participants and their beneficiaries;
and

“Except as otherwise provided in the terms
of the trust, a trustee has a duty to administer the
trust solely in the interest of the beneficiaries, or
solely in furtherance of its charitable purpose.”

(ii) defraying reasonable expenses of administering the
plan.”
ERISA § 404(a)(1); 29 U.S.C. § 1003(a)(1)

Restatement (Third) of Trusts § 78 (2007) (emphasis
added)
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The duty of loyalty — or its Code counterpart, the exclusive benefit rule8 — requires that plan
fiduciaries administer a plan for the exclusive benefit of plan participants and beneficiaries.

The duty of loyalty is not limited to situations involving self-dealing or conflicts of interest. It also precludes a fiduciary from acting for the benefit of a third party.
Thus, fiduciaries of ERISA-covered plans may not consider social goals in selecting plan investments other than as a
tiebreaker between alternative funds with identical investment returns and risks.9
The result is generally the same under the UPIA, which explicitly indicates that a trustee10 may not sacrifice the interests of trust beneficiaries in order to accomplish a broader societal goal. Specifically, the commentary to Section
5 of the UPIA provides:
No form of so-called “social investing” is consistent with the duty of loyalty if the investment
activity entails sacrificing the interests of trust beneficiaries — for example, by accepting below-market returns — in favor of the interests of the persons supposedly benefitted by pursuing
the particular social cause.
However, as discussed below, the duty of loyalty with respect to plan investment options does not override a plan
sponsor’s constitutional, and often statutorily recognized, right to the free exercise of religion.
Restricting plan investment options to those that are consistent with the organization’s religious convictions should be a constitutionally protected prerogative of a religious employer,
just as is the prerogative to offer an employee benefit plan in the first instance.

Duty of Prudence
ERISA Plans

Non-ERISA Plans

“A fiduciary shall discharge his duties with respect to a
plan . . . with the care, skill, prudence, and diligence under
the circumstances then prevailing that a prudent man acting in a like capacity and familiar with such matters would
use in the conduct of an enterprise of a like character and
with like aims;”

“(a) Except as otherwise provided in subsection
(b), a trustee who invests and manages trust assets
owes a duty to the beneficiaries of the trust to comply
with the prudent investor rule set forth in this [Act].

ERISA § 404(a)(1) & (1)(B); 29 U.S.C. § 1003(a)(1) & (1)(B)

(b) The prudent investor rule, a default rule, may
be expanded, restricted, eliminated, or otherwise altered by the provisions of a trust. A trustee is not liable to a beneficiary to the extent that the
trustee acted in reasonable reliance on the provisions
of the trust.”
UPIA § 1 (emphasis added)
“The trustee has a duty to the beneficiaries to invest
and manage the funds of the trust as a prudent investor would, in light of the purposes, terms, distribution
requirements, and other circumstances of the trust.
* * *
(d) The trustee’s duties under this Section are subject to the rule of § 91, dealing primarily with contrary investment provisions of a trust or statute.”
Restatement (Third) of Trusts § 90 (2007) (emphasis
added)
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While church plans are exempt from ERISA, given the very limited number of cases involving church plan investments, we must look primarily to recent cases involving ERISA plans where plan fiduciaries were alleged to have
acted imprudently.
In recent years, attorneys have filed complaints alleging that fiduciaries of ERISA-covered defined contribution plans
breached their fiduciary duty by, among other things, selecting particular funds as investment options when there
were less expensive funds available.11 In many of these cases, fiduciaries were alleged to have breached their
fiduciary duties by selecting actively managed funds instead of index funds or retail funds instead of institutional
funds.12 In the early cases, plaintiffs were able to avoid a dismissal of the suits in the early stages of litigation,
thereby encouraging many defendants to settle. More recently, defendants have succeeded in having these cases
dismissed at an early stage.
The first case perhaps to signal a change was White v. Chevron,13 recently affirmed by the Ninth Circuit.14 The district
judge in that case dismissed the complaint with prejudice, noting with respect to the inclusion of retail funds that:
[M]erely alleging that a Plan offers retail-class rather than institutional-class funds is insufficient
to state a claim for breach of the duty of prudence, as fiduciaries have latitude to value investment
features other than price, and indeed are required to do so, and ERISA does not require fiduciaries
to “scour the market to find and offer the cheapest possible funds.15
Courts found similar complaints without merit in Sweda v. University of Pennsylvania16 (plan fiduciaries need not
maintain “a myopic focus on the singular goal of lower fees”) and Divane v. Northwestern University17 (“The mere
fact that plaintiffs believe index funds are a better long-term investment than the CREF Stock Account does not a
fiduciary breach make.”).
If participants are given a sufficient number of low-cost funds as investment options, it should
not be a breach of fiduciary duty to offer a number of actively managed or retail funds with
higher fees if participants have the ability to select from among the available funds.18

Duty to Follow Plan Documents
Finally, church plan fiduciaries have the obligation to follow the terms of the plan documents.
ERISA Plans

Non-ERISA Plans

“A fiduciary shall discharge his duties with respect to a
plan . . . in accordance with the documents and instruments governing the plan insofar as such documents and
instruments are consistent with the provisions of this title
and title IV.”

“The trustee has a duty to administer the trust,
diligently and in good faith, in accordance with
the terms of the trust and applicable law.”

ERISA §§ 404(a)(1) and (1)(B); 29 U.S.C. §§ 1003(a)(1) and
(1)(B)

UPIA § 76(1) and Restatement (Third) of Trusts
§ 76(1) (2007)

At a basic level, a retirement plan is a contract between the plan sponsor and each participant. As such, failure to
follow the terms of a plan lead to a breach of contract claim. Thus, the terms of a plan should be drafted carefully
so as not to impose obligations on plan fiduciaries beyond those required by whatever law governs the plan sponsor.
Sometimes well-meaning church plan sponsors draft their plan documents to incorporate
ERISA’s fiduciary standards into their plans when no law requires them to do so. Inclusion of
ERISA’s fiduciary obligations within a church plan document could expose plan fiduciaries to
standards more stringent than those required by law, the violation of which could lead to a
breach of contract claim if not also a breach of fiduciary duty claim.
6

On the other hand, the duty to follow plan provisions can provide a shield for church plan fiduciaries. In particular, plan
provisions may provide a fiduciary with a defense to a breach of fiduciary duty claim in connection with the selection of
investment funds based on religious beliefs.
The duty of loyalty found in section 78 of the Restatement of Trusts is prefaced, “[e]xcept as otherwise provided in the
terms of the trust,” thus making clear that a plan fiduciary need not permit plan investments that are precluded by the
terms of the plan. Similarly, the prudent investor rule, otherwise applicable to plan fiduciaries, is a default provision that
may be restricted by the terms of a plan.19
Two cases involving plans sponsored by the ELCA demonstrate that plan provisions may provide a fiduciary with a constitutional defense to a breach of fiduciary duty claim in connection with the selection of investment funds based upon
religious beliefs.

Basich v. Board of Pensions

The first case, Basich v. Board of Pensions, Evangelical Lutheran Church in America,20 involved a divestment
policy for companies that invested in South Africa while that country’s apartheid policy was in effect. The
Lutheran World Federation had declared “that apartheid was so contrary to the Lutheran understanding of
believers in Christ that it must be rejected as a matter of faith itself.”21
The ELCA then expressed opposition to apartheid and passed a resolution declaring that none of the ELCA
pension funds would be invested in companies doing business in South Africa.22 In response, the ELCA Board
of Pensions — the organization sponsoring and administering the plan, now known as Portico Benefits Services — adopted an “equivalency policy” whereby the Board agreed to divest and refrain from making new
investments in companies with South African holdings whenever the conditions of risk and return were equal
between stocks and bonds held by the Board.
Several Lutheran pastors, a lay employee and an ELCA congregation disagreed with the divestment policy
and filed a lawsuit against the Board, alleging that it breached a contract and violated its fiduciary duties “by
investing and divesting pursuant to social concerns rather than solely in the economic best interests of the
plan participants.”23
The trial court denied the Board’s motion for summary judgment and the Board appealed. On appeal the
Minnesota Court of Appeals held that the trial court erred in refusing to grant the summary judgment motion.
Accordingly, the Court of Appeals dismissed the case, holding that the trial court’s review of the plan’s investment policy would entangle the court in reviewing issues of church doctrine and organization, which such
entanglement was prohibited by the First Amendment:
The Pastors [plaintiffs] also contend that this case can be resolved on neutral principles of
contract and trust law. We disagree. The flaw in this contention is illustrated by the Pastors’
admission that the ELCA could properly prohibit investments by the Board of Pensions in morally obnoxious commercial activity such as prostitution or pornography. There are no neutral
principles of law that would enable a district court to distinguish between investments that
Lutheran doctrine should find to be morally acceptable and those that it should find to be
morally unacceptable. We conclude that the Establishment Clause of the First Amendment
deprives the district court of subject matter jurisdiction in this dispute because review of this
issue would require the district court to look beyond neutral principles of contract and trust
law and entangle itself in issues of church doctrine.24
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Bacon v. Board of Pensions

The result in Basich was reiterated in Bacon v. Board of Pensions of the ELCA,25 which involved a lawsuit
against the ELCA Board of Pensions alleging breach of fiduciary duty, breach of trust, and fraud and concealment. The plan at issue in that case had 20 fund options, eight of which were “social purpose funds” that
were invested in a manner that reflected the ELCA’s social teachings and policies.26
The trial court dismissed the case for lack of subject matter jurisdiction on the basis of the Minnesota Freedom
of Conscience Clause, citing Basich.27 The Minnesota Court of Appeals reversed on a procedural basis, noting
that except for a challenge to the “social purpose funds”, a court could resolve the claims by relying on the
plan documents, the UPIA as adopted by Minnesota and the common law of Minnesota without entangling
itself with church doctrine.28
The case was remanded to the trial court, where it is still pending. However, the Court of Appeals noted
that whether there are alternative “social purpose” investments that would comply with the ELCA’s social
teachings and policies “would excessively entangle Minnesota courts with religion, and therefore, violate the
Establishment Clause [of the First Amendment].”29
While the case law involving investments in non-ERISA church plans is limited, the decisions in Basich and
Bacon provide a rare insight into how a court might evaluate a church plan fiduciary’s constitutional right to
provide retirement plan investment options in a manner consistent with the church’s doctrine and faith-based
values, even as those values are challenged by a breach of fiduciary duty claim.
Based on this limited precedent, church plan sponsors should be able to offer retirement plan
investment options that align with the organization’s mission without the fear that doing so
could expose the plan sponsor or other plan fiduciaries to liability, provided the correct steps
are followed to support those investment options.

What are key best practices for church plans?
Confirm Your Plan’s Status as a Church Plan

A plan sponsor that is “associated with” a church but not a church itself should clarify that the plan is maintained by a
so-called “principal purpose organization” so that the plan will be a church plan. The issue of what it takes for a principal purpose organization to “maintain” a retirement plan is unclear, as the term is not defined in ERISA. It should not
be necessary for the organization to have the power to amend or terminate a plan; those are powers typically reserved
for a plan sponsor. However, the more administrative functions assigned to the organization, the more likely it will be
deemed to “maintain” the plan. Cases finding that an internal committee maintained a plan have cited the breadth of
duties assigned to the committee as evidence that the committee maintained a plan.30
Document Any Faith-based Requirements for Investments in Your Plan

Some faith-based employers believe that their religious beliefs prevent them from including investment choices in their
retirement plans that permit direct or indirect investments in companies engaged in certain activities the employers
deem contrary to their religious beliefs. These employers may fear that including funds that invest in such companies
would make the employers complicit in the violation of their religious beliefs.
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The First Amendment should permit faith-based organizations to limit investment funds under their plans to funds that are screened to exclude companies engaged in activities that
violate their religious beliefs.

The issue of whether merely offering problematic funds for investment violates a plan sponsor’s religious beliefs is a
religious issue. Therefore, courts should decline to question a plan sponsor’s decision on this matter because it would
entangle them with religion and therefore violate the First Amendment.
Similarly, with respect to employer health and welfare plans, courts have defended the rights of plan sponsors to
exclude coverage of objectionable contraceptives from their plans, even though the ultimate decision of whether to
use such contraceptives rested with plan participants. Although those cases were decided under the federal Religious
Freedom Restoration Act, the same result should occur under the First Amendment.
Other faith-based employers may believe that it is not a violation of their religious beliefs to offer plan participants a
core of low-cost index funds among the available investment choices so long as there are a sufficient number of religiously screened funds available as alternative investments. The First Amendment should preclude a court challenge of
the screened funds, but not the index funds. As noted by the Court of Appeals in Bacon, a review of whether there are
alternative screened funds that would comply with the employer’s religious beliefs would excessively entangle a trial
court with religion and, therefore, violate the First Amendment.
If a plan’s investments are to be limited in any way based on religious beliefs, the plan document should
contain appropriate directives limiting investments based on religious beliefs. Those directives should be
clear and stated in mandatory, not permissive, terms within the plan documents, including any investment policy statement (IPS), meaning the plan sponsor must or must not provide certain investment options instead of may provide
certain investment options.
Establish, Follow and Document Procedures Regarding Investments

Plan fiduciaries can best defend themselves against allegations of improper plan investments by documenting their
process for selecting and monitoring plan investments. The committee or other fiduciaries responsible for plan investments should hold regular meetings. The minutes of those meetings should show that in considering which investments
to make available under a plan, they considered church doctrine and beliefs and any plan restrictions reflecting such
doctrines and beliefs. This means that the fiduciaries should regularly review the menu of available funds
and their fees.

Lessons Learned from the NYU 403(b) Plans

New York University was recently able to get a lawsuit dismissed in large part because it was able to demonstrate that its Retirement Plan Committee, the internal committee responsible for the administration of its
retirement plans, followed a prudent, though not perfect, process in selecting plan investments. The following
elements contributed to the court’s finding of overall procedural prudence:
• The Committee had in place an IPS that it used in connection with determining fund options. The IPS set
forth the criteria for evaluating funds and how often funds were to be reviewed. The Committee reviewed
the IPS at least annually.
• The Committee met on a quarterly basis.
• In advance of Committee meetings, the investment consultant for the plans prepared and distributed
reports on the plans’ investment funds, which included detailed benchmarking information, market analysis, information about the plans’ asset allocations, and other types of investment fund information. The
consultant’s report included recommendations as to when the performance of a fund was sufficiently
concerning that it became a candidate for placement on a so-called “watch list” and thereby subject to
additional scrutiny and monitoring.
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• When the Committee decided not to follow the investment consultant’s recommendations on a particular item,
the Committee documented its consideration of the investment advisor’s recommendations and its rationale for
taking a different approach than the one recommended by the investment advisor.
• The Committee meeting minutes reflected discussion of fund performance, including discussion of the watch
list, at almost all meetings.31

A church plan sponsor, either through its investment committee or by other fiduciaries, should
create and follow a similar process for choosing and monitoring plan investment options.

Summary
Based on current law, an employer sponsoring a non-ERISA church plan should be able to provide
retirement benefits in a way that complies with applicable law while reflecting its religious values.
In contrast to a sponsor of an ERISA plan, a plan sponsor of a non-ERISA church plan has more
leeway to structure the investment options offered under its plan so as to reflect its religious beliefs, so long as the correct steps are taken to support the structure, including documenting the
basis for the investments in the plan document.
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to avoid excessive Government entanglement with religion in violation of the first amendment to the Constitution”).
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30

31

Sacerdote, supra, 328 F. Supp. 3d at 307-08.
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